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Dear Mr. Waddell:
Enclosed are the original and thirteen copies of BellSouth’s Motion for Leave

to Reply to the Coalition’s Opposition to Motion to Dismiss, including BellSouth’s:
proposed Reply. }Copies of the enclosed are being provided to counsel of record.
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
'  Nashville, Tennessee

In Re: Petition of Tennessee UNE-P Coalition to Open a Contested Case
Proceeding to Declare Switching an Unrestricted Unbundled Network
Element

Docket No. 02-00207

BELLSOUTH TELECOMMUNICATIONS, INC.’S
MOTION FOR LEAVE TO FILE REPLY

Be"South Telecommunications, Inc. (”BeIISouth")’ respectfully moves the
Tennessee Regulatory Authority ("Authority”) for leave to file a' Reply ‘t_o
Petitioner’s. ”0pposition~ to BellSouth’s‘ Motion to Dismiss”. A copy of BellSouth’s
- proposed Reply is attached as Exhibit A.

As grounds for this Motion, Be‘IISv_o’uth States that, in their Opposition to
BellSouth’s Motion, Petitioners ‘have changed their position regarding the basis for
expedited treatment of their claim and mischaracterized the hature of the FCC’s
earlier ruling on‘the issues presented in the,Petition; Accordihgly, good cause
exists to allow BellSouth the opportunity torespond to Petitioners’ new assertions
and to cite tothe FCC record on this issue. BellSouth hae attempted to provide a
seven-page, targeted response addressing onvly those iseues that Bellseuth believes
constitute new or cha‘nged arguments raised in‘ the Opposition to the Motioh to
Dismiss. The Authority shouldha\_/e the benefit ’all relevant information that bears

on the issues presented in the Petition. Moreover, BellSouth believes that specific
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rec_ord cites to the earlier FCC proceeding may assist the Authority to review the‘
Petition. | | |
For the foregoing reasons, BelISoUth .respectfmly‘requests' that the Autl"\ority
grant BellSouth leavé to file the}.‘p-roposed R‘eply. |
| : Respectfullly submitted,

BELLSOUTH TELECOMMUNICATIONS, INC.

- / Gy M. Hicks / - 28
\s oelle J. Phillips '

333 Commerce Street, Suite 2101
Nashville, TN 37201-3300
615/214-6301




BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee '

In Re: Petition of Tennessee UNE-P Coalition to Open a Contested Case
Proceeding to Declare Switching an Unrestricted Unbundled Network .
Element

Docket No. 02-00207

- REPLY TO OPPOSITION TO BELLSOUTH'S
MOTION TO DISMISS

BellSouth Telecommunications, Inc. (“BeliSouth”) files this Reply to the
Opposition to BellSouth’s Motion to Dismiss filed by Petitioners in the abové-
referenced docket and ’res‘pec‘tfully éh'ows the Aufhority as follows. |
L. PETITIONERS’ ASSERTION OF THE SIGNIFICANCE OF THIS ISSUE IS NOT

RECONCILABLE WITH THEIR FAILURE TO RAISE THE ISSUE IN THE

SEVERAL YEARS SINCE THE FCC EXCEPTION WAS ESTABLISHED.

In their original petition, the Petitioners in this matter urged the Authority to
proceed under an expedited procedural ‘process solely on the basis of a statutory
right to such schedule. Counsel for the Petitioners orally clarified at the Agenda
Conference on Februéry 26 that kit was the appl.iCation of that stétute, and not the
existencé of ’a‘ny emergency, which the Petitioners believe fnandafed expedifed
freafment of their 'daim. Both in the vMotion to Set Pré-Hearing Conférence anvd in

the Opposition to BellSouth’s Motion to Dismiss, the Petitioners now appear to be

- taking a different position.
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In the more recent filing by Petitioners, rather than reiying on a statutory
hasis for expedited treatment of the‘ cibaims, the Petitioners instead seem to rely on
the purported significance of the issue raised »by their claim. >Characterizing that
issue as “central to the future of competition in the state,” the Petitioners urge the
Authority to take up their claim on an expedited basis.‘ While the words in the
Opposition to BeiiSouth’s Motion to Dismiss present an impassioned plea for the |
Authority to treat the claims as vitally important to the petitioning CLECs, the
actions of those CLECs would seem to indioate a very different perspective‘. . The
FCC exception that Petitioners attempt to assail with their claims has been in effect
since 1999. In the several years since that FCC ruling, the Petitioners Who now
argue that this issue is central to the tuture of competit‘ion in this state, have never
raised that issue in the Tennessee UNE docket or in the hundreds of arbitration
issues1 brought before the Tennessee Regulatory Authority dUring' vthat time."
Similarly, the petitioning CLECs, who argue that the TRA has authority under State,
law to alter this’ FCC-imposed exception to TELRIC vpricing for UNE-P, for some
reason have never ‘before sought to convene a case to address this‘sup'posed
~ pivotal issue. Petitioners Wouid have the Authority believe that, suddenly on th‘e
eve of the last Agenda Conference, this issue become an emergency, the resolution
of which is key to competition in this state. BellSouth respeotfully ,suggests that

such a scenario is implausible. Rather, it is ‘more likely that Petitioners recognize

! For example, in the recent AT&T arbitration, the TRA ruled regarding the method to count
lines of a single customer for purposes of precisely the FCC exception challenged by the Petitioners
in this docket. No party challenged that arbitration ruling on the basis of the arguments advanced
by Petitioners in this docket. 4 : ' '




the unlikelihood that the FCC will reverse its exception at its upcoming triennial
review and instead hope to find a state regulatory agency willing to enter an order
contradicting the FCC exception, which the Petitioners could then use to bolster

-their argument in the upcoming triennial review.

. - THE FCC HAS ALREADY CONSIDERED AND REJECTED THE ARGUMENTS
RAISED BY PETITIONERS.

Most importantly, the ‘Opposition to BellSouth’s Motion to Dismiss
incorrectly suggests that the a}rguments made in that Opposition are in some way
new arguments not already considered by the FCC in addressrng th|s same issue.
That is simply not the case. As noted in more detall below, the FCC has :
considered the evidence and arguments suggested or alluded to by the Petitioners
in their Opposition to the Motion to Dismiss. The FCC rejected thOse arguments
when it ruled that the exception 'to eircuit switching we_s required under the
necessary-and-impair standard‘. ’T‘he Petitioners concede that this is the proper
standard for the TRA to use, but fail to note that the FCC, using the same standard
and considering the same arguments, hes reached’ a conclusion different than the
conclusion the Petitioners seek from the TRA.

Where the FCC hes already undertaken an impairment anaiysis under
251(d)(2), the state is prevented from undertaking an inconsistent impairment
analysis by the terms of 251(d)(3)(B). With respect to the specific UNE of c‘ircuit
sWitching, the FCC conducted two separate impairment analyses. First, in 199'6,

the FCC found circuit switching to be a UNE under the FCC's necessary-and-impair




standard. /n the Matter of Implementation of the Local Competition Provisions in |
the Telebofnmunications Aci‘ of 19.96 and Interconnection _betwéen Local Exchange
Carriers and Commercial Mobile Radio Service Providers, CC 'Do_cket’ Nos. 96-98
and 95-185, First Repori and Order, 11 FCC Red 15499' (1 996). Then in 1999,
the FCC,‘ applying the necessary-and—impair st’andardk as clarifiéd by thé United
States v’Supr/eme Court, specifically caryed ovut the exception to the UNE at issue in
tHis docket. /n the Ma‘tter of Imp/ementatioh of the Local Competition Provisions of
the‘Telecommunications' Act of 1996, CC Docket No. 96-98, Thfrd Report and
Order and Fourth Further Notlce of Proposed Rulemaking, 15 FCC Rcd 3696‘
(1999), 1]11 276- 299 ConS|der|ng the same evidence and arguments ralsed in the
Opposutlon, the FCC ruled the CLECs were not |mpa|red without access to that UNE
under those circumstances. Speclflc data about the Nashvnlle MSA was mcluded in
the FCC record in the context of the FCC s circuit switching unbundlmg anaIyS|s

See Huber and Leo, UNE Fact Report, May 26, 1999, at I-11, Table 2; 1-22, Table
4 (attachment to USTA Corﬁments dated May 26, 1999) (BellSouth wiI.I; provide
qopies upon ‘reqUest)'. | ‘ The record before the FCC contained specific'evi’de‘nce,
regarding loops and ports providéd by BelISouth. in Tehnessee, dem'cl)ns"tyll'at‘ing}that

in Tennessee CLECs have cqllocafed in BeIISouth’é Central Offices and. have |
Chos‘en to send their loop traffic to their own switches rather than to BellSouth'’s.

See BeIISduth's Comments at‘60 (May 26, 1999) (BellSouth will.prOvide copies

onn request). Based on overwhelmihg evidence, which evidence included ‘vdata

specific to Nashville and Tennessee, the FCC made a specific finding ‘that
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requesting ‘carriers’ are not impaired without access to local switching in Zone
Density 1 top 50 MSAs, in’cluding Nashville.

Having already considered the same issue and the same evidence on this
issue, the F-CC’s determination is binding. Any state commission}finding ,to the
contrary would be unlawful unde'rv Section 251(d}{(3) because it would not be
“consistent with the requirements” of that section as'set forth in the impairment
finding already made by the FCC under 251(d)(2).

The Petitioners’ argument with respect to frame relay is misleading. Unlike‘
circuit switching, the FCC did not undertake an impairment analysis of the frame
relay network el}ement. The FCC refused to even consider it because defining

packet switching in terms of a particular technology such as frame relay violates

the FCC’s principles of UNE technological neutrality. The FCC further had no

information on‘whiCh to even conductthat impairment analysis. 'i'he Petitioners’
selective quotation on this issueis misleading in that it omits the following
sentence from the text block quoted on page 5 of the Opposition.v “Second,
e.spire/intermedia have not provided any specific information to support a finding
that req‘uesting car_riers. are impaired without access to unbundled frame relay."’ |
Third Report and Order at § 312. Accordingly, the: FCC had never considered
impairment with respect tovthe frame relay network element, and any state finding
regarding that UNE could not possibility be inconsistent with an FCC finding’,
because there was no such finding. The reason the FCC n’oted that states were

free to decide the issue on frame relay was because the FCC did not conduct an




lmpalrment analysis with which such a state fmdlng could be inconsistent.
‘Accordingly, the Petitioners’ attembt to equate the frame relay issue wnth thev
circuit switching issue is inconsistent with the FCC record on that matter.
Moreover, none of the cases cited by Petitioners provide an example of a state“
agency ruling that was incohsistent with é prior FCC ruling.
IIl. - CONCLUSION

The Opposition to Be"South’s Motion to Dismiss creates two:inaccurate
peréeptions. First, Petitioners attempt fd suggesf that this 'issué is an emergenéy
with grave consequences to cbmpetition in Tennessee. That suggestion. |s
inconsistent with the Petitio.ners’ own ‘fkailu’re to raise this issue fk<‘)kr years jafter the
FCC announced ‘the exception which the Petitioners seek to avoid. Second,
Petitioners seek to create the mcorrect perception that a TRA rulmg in thelr favor
could be consistent with the FCC’s ruhng and federal law. As dlscussed above, the
FCC has already considered precisely the arguments advanced in thls Petmon The
Petitioners themselves concede that the same analysis undertaken by_ thejFCC
would be req‘uire"d if the TRA Were to consider the issue. Yet, Petitionér‘s seek fo
have the TRA impose the same étandard on the same issue, consid’erin'g the same‘
evidence as the FCC - but reach a different result. Such an outcome vwo‘uld' violate
251(d)(3). Put another Way‘, the Petitioners couch their claim ‘as' if they aré asking
the TRA to do something that fhe FCC has not yet doﬁe - tvok édd-a 'UNE.

However, what they really seek is for the TRA to enter an order cohtradicting and




rejecting the FCC‘finding that CLECs are ﬁot 'irhpaired ‘without circuit switching
under»the circumstances set forth in the FCC exception.

| The FCC’'s ‘triennial review is the proper pIacé for the CLECs to present the
arguments raised herein, namely that the FCC should reversé itself,on,th"is issue,

For the foregoing reasons and those reasons set forth in BeIISouth’é éarlief

pleading, BellSouth respectfully requests that the | Authority enter én order
 dismissing the Petition.
Respectfully submitted,

BELLSOUTH TELECOMMUNICATIONS, INC.

' uyVM./Hicks \
Joelle J. Phillips
333 Commerce Street, Suite 2101
Nashville, TN .37201-3300
615/214-6301

Andrew Shore
675 W. Peachtree St., NE, Suite 4300
Atlanta, GA 30375




CERTIFICATE OF SERVICE

| hereby certify that on March 8, 2002, a copy of the fdregoing document
was served on counsel for known parties, via the method indicated, addressed as
follows: ' ' '

Hand , ‘ | Henry Walker, Esquire

[ ]

[ 1 Mail S | ~ Boult, Cummings, etal.
[ 1 Facsimile _ - P.0O.Box 198062 '

[ 1 Overnight . Nashville, TN 37219-8062
[X]

Electronic . P " hwalker@boultcummings.com




